FEDERAL MJNE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR

5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

SECRETARY OF LABOR,                                         ;     Civil Penalty Proceeding

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner       :     Docket No. WEVA 82-110

v.                                                         :     A. C. No. 46-01369-03038

AMHERST COAL COMPANY,

Respondent       :     MacGregor Cleaning Plant

DECISION AMD ORDER OF DISMISSAL

Counsel for the Secretary of Labor filed on June 24, 1982, in the above-
entitled proceeding a motion for approval of settlement.  Under the settle-
ment agreement, respondent has agreed to pay reduced penalties totaling $180
instead of the penalties totaling $1,260 as proposed by the Assessment
Office.

The motion for approval of settlement gives the following reason for
reducing the penalties proposed by the Assessment Office (p. 2):

The underlying citations in this action are based on nine
separate violations of 30 C3?R 71.208(a), each of which was
originally assessed a penalty of $140.  The cited standard re-
quires that each operator take a valid respirable dust sample
from each designated work position on a bimonthly basis.  In
this action, subsequent to the filing of the civil penalty peti-
tion, respondent presented evidence showing that it had, in
fact, taken the required respirable dust samples and submitted
them to MSHA within the established timeframe.  Copies of the
dust data cards indicating that the samples were taken at each
of the nine designated work positions are attached hereto as
Exhibit A.  However, due to the transposition of two numbers in
block No. 10 of each dust data card, respondent was not given
credit for having taken and submitted the sampling results to
MSHA.  Under the circumstances, the parties agree that respond-
ent's negligence was significantly less than originally assessed
and that a considerable reduction in penalty is warranted.

Each of the nine citations Involved in this proceeding alleges that the
operator violated section 71.208(a) by failing to submit a required respirable
dust sample for a certain occupation in a designated work area for the bi-
monthly sampling cycle of June-July 1981.  Seven of the nine citations desig-
nate the area involved as the "001-0" section and two of them designate the
area involved as the "002-0" section.  The seven citations in the "001-0"
section cite seven different occupational codes and the two citations for

1236

Jed.  R.  oiv
